Introduction
Criminal justice policy is, as a rule, sovereign power of states. States' social values protected by the criminal justice systems are closely linked to the very identity of societies within them. Therefore, the definition of categories of offenses and administrative offenses is a matter for the national authorities. According to Article 83 (2) of the Treaty on the Functioning of the Union (TFEU), European Union (EU) legislation on the definition of offenses and sanctions is limited to ‚minimum rules' (description of conduct considered to be criminal, requirements for a type of sanction or valid for EU-wide definition of what should be regarded as aggravating or mitigating circumstances), where the approximation of the laws and regulations of the Member States in the field of criminal law is indispensable in order to ensure effective implementation of a Union policy in an area which has been subject to harmonization measures. This restriction excludes full harmonization. However, any Member State legislation which protects fundamental rights by means of criminal sanctions should be based on the principle of proportionality (Article 5 (4) of the Treaty on European Union (TEU): the means of action chosen by the national authorities must be necessary to achieve the objectives that they pursue.
Pursuant to Article 3 (2) TEU, the Union grants its citizens an area of freedom, security and justice without internal frontiers in which the free movement of persons is ensured, together with appropriate measures with regard to the control of external borders, asylum, immigration, and prevention and fight against crime. To achieve this goal, Member States have freedom in setting sanctions, but it is not complete. The principle of loyal cooperation under Article 4 (3) TEU requires the Member States to take all measures which are appropriate to ensure the scope and effective operation of European Union law, and to that end, while retaining their discretion as to the choice of such measures, they must ensure that they in all cases give the penalty an effective, proportionate and dissuasive character.
1,2 National legislation must not obstruct the exercise of rights and obligations under European Union (EU) law by directly or indirectly making them difficult or impossible to enforce through domestic remedies. Restrictions on the rights and freedoms recognized by the Charter of Fundamental Rights of the European Union (the Charter) may only be imposed if they are necessary and meet objectives of general interest recognized by the Union or the need to protect the rights and freedoms of others. According to Article 49 (3) of the Charter, the severity of the punishable offenses should not be disproportionate to the offense. The introduction of excessively severe sanctions can be interpreted as a disguised restriction on the freedoms recognized by EU law.
3 In a comment on "internal order", the Court of Justice of the European Union (CJEU) points out that, when regulating the internal order, the measures cannot be exceeded in the light of Union Legal, to what extent this guarantees the free movement of goods, people, services and capital. 4 In that connection and in the judgment of the General Court of 17 March 2016 in Case T-817/14 (paragraph 50), it is recalled that ‚the principle of proportionality, which is part of the general principles of European Union law and reproduced in Article 5 (4) TEU, requires that the acts of the Union institutions should not go beyond what is appropriate and necessary to achieve the legitimate aims pursued by the legislation in question, bearing in mind that, where there is a choice between several appropriate measures, it is appropriate to resort to the measure which creates the fewest constraints, and the inconveniences caused by it must not be disproportionate to these objectives".
5
Similar is the understanding of the content of the principle of proportionality and the practice of the European Court of Human Rights (ECtHR). Although the European Convention for the Protection of Human Rights and Fundamental Freedoms (the ECHR) does not use the term "proportionality", the principle is particularly clear in the provisions guaranteeing the right to private and family life, housing and correspondence (Article 8), freedom of religion (Article 9), freedom of expression (Article 10), and freedom of association (Article 11). States have a margin of appreciation of the necessary restrictions on fundamental rights (with the exception of absolute rights 6 ) to protect the public interest, but the interference or limitation of the right must be "necessary in a democratic society". The frameworks of State intervention are determined by the criteria set out in the Convention, consistently maintained in a number of decisions of the ECHR: the measures provided for by the law to be necessary in a democratic society in the interests of national and public security or the economic wellbeing of the country, to prevent disorder or crime, to protect health and morals, or the rights and freedoms of others, to pursue a legitimate aim and to achieve a reasonable balance between the means used and the objective, whitch achievement is sought.
7
In the Bulgarian legal system, proportionality is a constitutional principle, provided in the second paragraph of the Preamble of the Constitution of the Republic of Bulgaria (CRB) as one of the "universal values". The rule of law under Article 4 paragraph 1 of the CRB requires the proportionality of the legal restrictions imposed on individual rights and freedoms protected by the CRB. They must be appropriate, possibly "the smoothest" and at the same time effective enough means to achieve the constitutionally justified objective.
8 The proportionality requirement is applied as the decisive criterion for the type and size of legal restrictions and for the determination of specific limits on the exercise of fundamental rights (Drumeva, 2008) . In terms and content, the established constitutional criteria for the admissibility of interference are identical to those established in the ECHR and the Charter and those adopted in the practice of the ECHR and the CJEU human rights standards.
Proportionality as an element of judicial control
Proportionality is an element of judicial control in the determination and control of state coercive measures (irrespective of the division of state coercive measures of sanction as the legal consequence of an offense, 9 the implementation of which leads to the sanctioning (most often punishment) of the perpetrator in criminal law, administrative sanctions and impact measures, including coercive administrative measures, 10 as substantive law institutes in the various legal sciences to which our attention is directed), which includes 10 In Article 22 of the Administrative Violations and Penalties Act, the purpose of the compulsory administrative measures is defined as a legal means of Sanctions Act of the Republic of Bulgaria preventing and abolishing the administrative violations as well as for preventing and remedying the harmful consequences thereof. The compulsory administrative measure protects a particular rule of law by aligning its disposition with the conduct of a particular legal entity which is immediately threatened with diversion, deviation or deviation from the prescribed ( several steps: legitimacy -legality (in detail, Stoynov, 1999), suitability, necessity and proportionality in a narrow sense. Illegitimacy is generally ruled out for a state sanction. At constitutional level, the CRB explicitly proclaims the nullum crimen sine lege principle, but not the principle nulla poena sine lege, 11 although the proclamation of the first necessarily implies the protection of the latter (Dolapchiev, 1994 , Girginov, 1999 . A number of authors draw it out of the norm of Article 4 paragraph 1 of the CRB (Nenov, 1992) , according to which Bulgaria is a rule of law and its element is precisely the principle of proportionality of the crime and the punishment, as well as the norm of Article 5 paragraph 3 of the CRB (Stoynov, 1999) , which contains the classic principle "No one can be convicted of an act or omission, which was not declared by the law for a crime at the moment of its execution". In the Bulgarian legal system, the measures of state coercion are formally defined and can be regulated only in a normative act having the rank of a law (Article 5 paragraph 3 of the CRB). The rationale for applying the state coercion, the subjects and the objects of coercion, the measures of impact in which it is expressed, and the order for their implementation are normative.
From the point of view of legitimacy, state intervention should be "prescribed by law", but national legislation should also provide sufficient safeguards against arbitrary interference with fundamental rights. State enforcement (criminal law, administrative law) should also be a means of pursuing the intended purpose of its implementation and, moreover, be an appropriate means of achieving that objective -the public interest which calls for the implementation of State interference. Given the broad discretion enjoyed by the legislature in the regulation of State coercive measures, the purpose of the control is to prevent the application of inappropriate measures to achieve a specific legitimate aim, such as the manifestly inappropriate nature of the measure; in light of the objective which the legislature intends to achieve, its application may affect its legality. The question is not whether the measures adopted by the legislator are the only or the best possible but whether they are appropriate and necessary in relation to the objective pursued. In that regard, according to the CJEU, where European Union law does not contain more precise rules on the fixing of national penalties since it does not explicitly provide for criteria to assess the proportionality of such sanctions, ‚sanctioning measures under national law must not exceed the limits of is appropriate and necessary to attain the objectives legitimately pursued by that legislation, given that, where there is a choice between several appropriate measures, the least binding and recourse must be had to the facilities 11 The principle is proclaimed in Article 2, paragraph 1 of the Criminal Code of the Republic of Bulgaria and in Article 3, paragraph 1 of the Administrative Violations and Sanctions Act of the Republic of Bulgaria.
should not be disproportionate to the aims pursued."
12 In this context, the CJEC considers that the severity of sanctions should be in line with the severity of the offenses punished by them, including by ensuring a genuine deterrent effect, while respecting the fundamental principle of proportionality.
13
Proportionality in the strict sense in the field of state coercion is a test of whether the objective can be achieved by alternative measures that lessen the freedom or interests of others (disqualification by giving notice of minor offenses where the punishment that may be impose a disproportionate burden on the perpetrator). Judicial control of proportionality implies the appropriateness and necessity of the measure but, within this framework, the objective and the measure are compared to resolve the conflict between the public interest in protection against offenses and the opposite private interest of the offenders affected by the state intervention.
In the field of enforcement of state coercive measures (penalties for offense and administrative offense and administrative coercive measures -coercive administrative measures) the judicial control of proportionality does not rest exclusively on subjective perceptions. According to the case-law of the CJEU, the principle of proportionality is binding on the Member States, which are obliged ‚not only to lay down rules on the gravity of fines but also to assess the factors which may be taken into account in setting the fine.'
14 Penalties and measures of administrative coercion should adequately reflect the nature, gravity and consequences of the offense, and judicial review should reasonably assess all the facts. Assessing which measures are effective, proportionate and dissuasive on a case-by-case basis should reflect the objective pursued by the chosen measure -restoring compliance or sanctioning unlawful behavior (or both). Due to the different procedural order and the different nature of the activity of imposing sanctions (criminal and administrative), which may be imposed by the order of the Criminal Procedure Code (CPC) of the Republic of Bulgaria, by a sentence and by the order of the Administrative Violations and Sanctions Act (AVSA) of the Republic of Bulgaria on the application of administrative enforcement measures (compulsory administrative measures), the Administrative Procedure Code (APC) of the Republic of Bulgaria envisages the issuance of an individual administrative act by means of which the legislator may establish different criteria for proportionality control and envisage the judicial control by the Court.
Proportionality in imposing penalties
The specific criminal procedure manifestation of the principle of proportionality is the provision of Article 31 paragraph 4 of the CRB, according to which "There are no restrictions on the rights of the accused beyond what is necessary for the implementation of justice". Although the provision refers only to prisoners, there can be no doubt that the requirement is applicable to other penalties. Both the offense and any other punishment and the exercise of administrative coercion in the enforcement of coercive administrative measures cannot be aimed at causing physical suffering or humiliation of human dignity (Article 36 (2) of the Criminal Code (СС) of the Republic of Bulgaria.
The basic rule for determining the punishment under Article 54 paragraph 1 of the CC and under Article 27 paragraph 1 of the AVSC obliges the court and the administrative authority to determine the penalty within the limits provided by the law for the committed crime or administrative violation. The type and amount of the punishment are specified in the sanction of the relevant norm in the Special Part of the CC or in a special law in whose disposition the administrative violation (legal status) is outlined.
Outside of the law, the punishment should be the offense and the administrative offense (Article 35 (1) of the CC and Article 27 (1) of the AVSC), respectively. The type and severity of the offense, defined in principle on the basis of the general and abstract characteristic of the act, outlines the varying degree of interference (the type of punishment), while the severity of the punishment is more caseoriented with all its peculiarities. An effective, proportionate and dissuasive response to an infringement depends on the circumstances of the case. The proportionality of the penalty is reflected in the mandatory requirement of the law to determine the degree of public danger of the act (nature, severity and duration of the offense) and that of the perpetrator, the form of guilt (intent or negligence), the inducement to commit the act and any other mitigating and aggravating circumstances (damage suffered, the co-operation of the offender to limit the consequences of the offense or offense for the person concerned or persons related to the previous damages, directly or indirectly realized financial benefits, etc. -Article 54 paragraph 1 of the CC and Article 27 paragraph 2 of the AVSC) except for those which are taken into account by law in determining the offense or administrative offense. Determining the punishment according to the aggravating and attenuating circumstances is a matter of discretion, inasmuch as the law does not state exhaustively the aggravating and mitigating circumstances -as defined, objective and predetermined signs of the act, the perpetrator or the reality. However, this discretion has its limits -the limits of the penalty at the minimum and maximum set. In all cases, the court and the administrative prosecuting authority cannot impose a penalty heavier than the maximum prescribed. According to Article 7 item 1 of the ECHR, to which Bulgaria is a party, one shall not receive a more severe punishment than the one provided for the respective offense at the moment when it was committed. They cannot impose a penalty for an administrative offense committed and under the minimum stipulated (Article 27 (5) of the AVSC), but for a criminal offense where the legislator has envisaged the possibility for the court to impose a lighter punishment under certain hypotheses (Article 55 and Article 58 of the CC). The criteria introduced by the legislator for the proportionality of the punishment are cumulative, and through them the law allows for the specific punishment to be determined taking into account all individual peculiarities of the committed crime or administrative violation. The punishment should adequately reflect the nature, gravity and consequences of the offense or violation. It should be commensurate with the severity and achieve individual and general prevention.
Proportionality in the application of administrative enforcement measures
In the exercise of administrative coercion by enforcement of coercive administrative measures (hereinafter referred to as "coercive measures" or "measures"), the administrative body is bound by the requirements for the legality of the individual administrative acts laid down in the provision of Article 146 of the APC as grounds for challenge, one of which is the conformity of the act with the purpose of the law: the coercive administrative measure can only be applied in the absence of any other means of achieving its outcome and only for the purpose the legislator had in mind exercising state coercion. Within the framework of the requirement for compliance of the measure for the implementation of the measure with the purpose of the law, the judicial control of its proportionality shall also be exercised.
The judicial review of the lawfulness of the administrative act is complete and requires the court's discretion as to the conformity of the act with the purpose of the law (and in the absence of a complaint on that ground);
15 the coercion should only be directed to the immediate purpose of the measure, to ensuring the positive actions of the entity in the legal relationship and to abstain from the legally forbidden. Criteria for this assessment are legally established by the provision of Article 6 of the APC. Proportionality (also known as the principle of proportionality) in the exercise of powers to issue administrative 15 The obligation for the court is legally assigned by the provision of Article 168 (1) APC, according to which the court is not limited only to discussing the grounds stated by the challenger, but is obliged, on the basis of the evidence presented by the parties, to verify the lawfulness of the contested administrative act on all grounds under Article 146 APC.
acts by the administrative bodies is a basic principle in the administrative process explicitly proclaimed in the provision of Article 6 of the APC, which is characterized by three aspects of the judicial control: a) suitability -the measure is appropriate to achieve the objective; b) necessity -there should be no less restrictive means to achieve the same objective, and c) proportionality in the strict sense -balance the benefit of achieving the target against the burden on the addressee of the measure. The choice of the lightest coercive measure is not a matter of administrative discretion. The Authority is obliged to apply the lightest measure and to achieve the purpose of the law. The extent to which the restrictive measure taken is proportionate to the interest protected is a question of the lawfulness of the implementing measure because the limitation of subjective rights will be in line with the requirements of law if it has the effect of achieving the legal objective. This verification is possible only through the assessment of compliance with the criteria under Article 6 of the APC. Their violation may serve as a ground for revoking the enforcement measure only on this basis -Article 146, item 5 of the APC.
Legal consequences of breach of the principle of proportionality
The question of the proportionality of the penalty and the coercive administrative measure can arise, on the one hand, as a question of the necessity of their normative establishment and, on the other, as a question of the lawfulness of their application (the lawfulness of issuing and enforcing the acts with which the penalties measures are taken). The different procedures for the issuance of punishments and the enforcement of coercive administrative measures also determine a different legal remedy against these acts.
The Bulgarian legislator has raised the disproportionality of the punishment as a ground for challenging court acts (court acts and acts of courts with powers to impose administrative penalties (punitive decrees)), the so-called "obvious injustices" of the punishment imposed. The verdict and the court decision on administrative sanction are subject to amendment by cassation order (Article 348, paragraph 1, item 3 and paragraph 5, item 1 of the CCP) only for obvious injustice of the punishment, when it obviously does not correspond to the public danger of the act and the perpetrator, the mitigating and aggravating circumstances, as well as the purposes of Article 36 of the CC and Article 12 of the AVSC. It is the court which is to monitor compliance with the proportionality requirements and may amend the sanction imposed by reason of disproportionality or cancel the act of imposing it by replacing it with other impact measures. In the application of administrative enforcement measures with the issuance of an individual administrative act, the person concerned may challenge the act only on grounds of the non-pro-rata nature of the measure, as the jurisdiction of the court is to cancel it as part of the control of compliance of the act with the law (Article 146 item 5 of the APC). More complex is the question of the proportionality of the legal provision itself, which provides for the imposition of criminal or administrative measures on state coercionwhether the restrictive measure will directly achieve and will guarantee the protection of the public interest compared to the intended value in whose defense it is accepted. This assessment is not only a question of the constitutionality of the law, which is the exclusive competence of the Constitutional Court of the Republic of Bulgaria, but also a question of compliance of the Bulgarian law with the principles of EU law, which may arise before the national court. This issue is particularly acute when it comes to cumulation of various measures of state coercion towards a person. Due to the fact that the coercive administrative measures are not sanctions under Bulgarian law, it is possible to cumulate them with administrative or capital punishment in cases where the grounds for applying a coercive measure are an offense (administrative offense or crime). Defined in Article 22 of the AVSC, the purpose of compulsory administrative measures opens the possibility for the legislator to freely extend the hypotheses in which the use of coercive measures is envisaged as a means of achieving the fulfillment of the administrative obligations or for achieving the objectives of the administrative punishment. The trend is a growing number of normative acts which provide for the enforcement of coercive measures along with the punishment of certain unlawful behavior. This trend also raises the necessity of controlling the proportionality of the normative act itself: whether the legislative objective that determined the adoption of the disputed provisions is legitimate from the point of view of the basic law of the country and whether the introduced restriction is a necessary, appropriate and proportionate legal instrument of the lawful result in the conditions of a democratic society, which has to protect in a balanced way the rights and freedoms of all its members. The violation of the principle of proportionality in the issuing of the relevant instruments for the enforcement of state coercive measures results in the unlawfulness of the specific interventions as unconstitutional. However, insofar as Bulgarian law does not provide for any special procedural means of responding to the constitutional appeal (Verfassungsbeschwerde) in German law, the breach of the principle of proportionality is invoked by ordinary procedural means -an appeal to the court, which is constitutionally settled and validated in separate provisions of a law. In such a complaint, the Supreme Court of Cassation of Bulgaria or the Supreme Administrative Court of Bulgaria (Article 150, para. 1 of the CRB) may refer the matter to the Constitutional Court of the Republic of Bulgaria to declare unconstitutionality in cases where the law can lead to an unjustified restriction of fundamental rights, or the national court may refuse to apply the national law affecting the fundamental rights by referring to the ECHR whose norms have primacy over the rules of domestic law that contradict them (Article 5, para. 4 CRB).
However, proportionality as a matter of the need for the statutory establishment of state coercion measures for an offense has another dimension since the judgment of the Court of Justice of 16 July 2015 in the Chmielewski case (C-255/14) whereby the CJEU has established binding rules on the assessment of a penalty as "proportionate" where this penalty applies to a breach of European law. The preliminary ruling has a direct practical significance for enforcement by national courts since in the future the national judge is faced with the challenge of complying with both European and national legislation in defining a criminal offense having a cross-border dimension or a direct negative impact on the effective implementation of policy of the Union in an area which is subject to harmonization measures. The CJEU takes note of the lack of harmonization in the field of sanctions, which empowers Member States to choose the appropriate sanctions but recalls that, according to the settled caselaw of the Court , 16 they are required to exercise their competence in compliance with European Union law and its general principles and, consequently, with the principle of proportionality. In this context, the CJEU stated that the severity of the sanctions must be in line with the gravity of the infringements inflicted with them, including by ensuring a genuine deterrent effect while respecting the fundamental principle of proportionality.
17 Therefore, in the light of the C-255/14 judgment, national law must be interpreted in such a way as to ensure that the objective of ‚proportionate punishment' is attained, including in the event of a disproportionate national provision providing for the penalty in question, should reject its application, referring to the principle of primacy of EU law over the domestic law of the Member States (Article 249 (2) of the Treaty Establishing the European Community (TEC)).
18 The CJEU expressly stated that the national court "... must, as far as possible, interpret the internal legal framework which it is to apply in accordance with the requirements of European Union law... Where the result achieved by European Union law cannot be attained by interpretation of domestic law, in accordance with European Union law, national courts are required, in particular, to ensure that the provisions of European Union law are fully effective and, where necessary, on their own initiative, disapply any national provision intraperitoneal law that contradict them."
19 ‚Within its jurisdiction, each court or tribunal has the duty to apply Community law in its entirety and to protect the rights which it confers on individuals, leaving aside any provisions of domestic law which conflict with it, whether or not they precede or follow the Community legal norm". 20 Furthermore, ‚the national court entrusted, in the exercise of its competence, with the application of the rules of European Union law, is required to ensure the full effectiveness of those rules by deciding, if necessary, to disapply a national provision which is contrary to them ... and it is not necessary to require or to await the abolition of this provision by legislative or other constitutional order. In fact, any provision of a national legal system, including constitutional status, and any legislative, administrative or judicial practice that may reduce the effectiveness of European Union law because it refuses competent to apply that law court power at the very moment of application to does everything necessary to exclude the application of national legal provisions which may constitute an obstacle to the full effect of Union rules is incompatible with the requirements arising from loneliness the nature of European Union law'. 
Conclusion
State coercive measures can have a significant restrictive impact on citizens' rights. In criminal law, the general principle of proportionality (Article 5 (4) TEU) requires Member States to use them as the last instrument (Article 49 (3) of the Charter). The national legislator should consider what measures and criminal, administrative or civil sanctions would be necessary and sufficient to achieve the legitimate aims pursued by European Union law. Member States are obliged not to allow in their national legislation rules which would conflict with European Union law. Failure to comply with this commitment is of particular importance to the role of the national court. The court respects and enforces the law as it is, but the principle of primacy of European Union law over national law obliges the court, in case of collision, to protect the rights that individuals derive from European Union law. This paper has focused on the proportionality as an element of judicial control and control of state coercive measures, and particularly on identifying the challenges arising from the obligations imposed by European Union law. 
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